Dated: January 03, 2006
The following is ORDERED:

o K (L

Tom R. Cornish

UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

IN RE:

JACK CARREL LADD
d/b/aWILLIAMSON MOTORS
KETURAH ANN LADD

alk/a KETURAH BOWEN-LADD
alk/aKETURAH BOWEN

Debtors,
SECURITY STATE BANK OF
WEWOKA, OKLAHOMA an
Oklahoma banking cor poration

Plaintiff,
VS,

JACK CARREL LADD and
KETURAH ANN LADD

Defendants.
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ORDER

Case No. 04-73669

Adv. No. 05-7006

EOD: 1/4/06 by msp


margaret
EOD: 1/4/06 by msp


On the 30" day of November, 2005, the above-referenced adversary came on for trial.
Appearances were entered by Jack Mattingly, Sr., Attorney for Plaintiff, and Jerry Colclazier, Attorney
for Defendants. After the presentation of testimony and evidence, Defendants counsel moved for a
directed verdict in favor of Keturah Ladd, whichthis Court sustained. An Order to that effect wasentered
December 2, 2005. Partieswereingructed at trid to file any additiona argumentsand legal authoritieson
or before December 9, 2005. Paintiff submitted a Brief on December 9, 2005. After reviewing the
evidence and testimony, this Court hereby entersits findings and conclusonsin conformity with Fed. R.
Bankr. P. 7052, in this core proceeding.

Fantiff commenced this adversary proceeding on January 7, 2005, objecting to Defendants’
discharge pursuant to 11 U.S.C. § 727(a)(2)(A) and objectingtothe discharge of the debt owed to Plantiff
pursuant to 11 U.S.C. 88 523(a)(2)(A) and (B). Pantiff alegesin the complant that Defendants sold
certain cattle in which Plantiff had a security interest without paying the proceeds to Plaintiff. Plaintiff dso
dleges that Defendants submitted fdse finanda statements to Pantiff and obtained funds by fase
pretenses, fase representation or actual fraud in the form of the loans received.

Defendants dlege that the proceeds were utilized to make payments on the promissory notesand
that the financial statements were changed after Mr. Ladd signed them. Defendants also dlege that they
were uncertain as to the existence and import of the security interest and had no intention of harming or
defrauding Plaintiff. Defendants further dlege that Plaintiff was aware of the loss of collateral and did not
object.

The parties stipulated to the following facts, as provided inthe Pre-Tria Order entered December

2, 2005:



1 Defendants admit the execution of promissory notes dated January 8, 2002,
December 31, 2002, and December 31, 2002.

2. Defendants admit execution of finencid statements dated October 30, 2000,
January 2, 2002, May 1, 2002, and December 30, 2002, except the Debtors
dlege the bank mugt have changed a finandid statement to make it appear that
Debtor had listed assets, induding the cattle, which were not listed onthe financid
Satement he signed.

3. Defendants admit sgning aletter to Plaintiff by Jack Ladd dated December 31,
2003.

The Court heard the testimony of Mr. LarryDavine. Mr. Davineiscurrently the Presdent of First
Nationa Bank in Chelsea, Oklahoma, and has been at that Bank gpproximately one year. Prior toworking
in Chelsea, Mr. Davine was Presdent of Security State Bank of Wewoka, Oklahoma, for approximately
three years. Mr. Davine testified at trid asto the promissory notes and security agreements at issue, and
provided the following figures

Origina Amount of Note Approximate Balance Owing
As of 11/22/2005

01/08/2002 $ 43,281.53 $34,907.15, with accrued interest of
$5,724.89

12/31/2002 $ 31,360.37 $28,265.70, with accrued interest of
$2,549.33

12/31/2002 $125,127.00 $16,446.56, with accrued interest of
$2,858.85

The note dated January 8, 2002, listed as security farmproducts and livestock. The December 31, 2002,



note withan origina loanamount of $31,360.37 was secured by red estate. Thelagt noteisalineof credit
for afloor plan for the Debtor’ s used car business.

Mr. Davine aso tedtified asto finandd statementsingenera and asto the four financid datements
a issue, which were sgned only by Mr. Ladd (“ Debtor”). There are severd discrepanciesin thefinancid
gatements, including misstatements regarding the assets of the Debtor, bank accounts and balances and
there are also mathematica errors contained in the statements. Mr. Davine stated that the financia
satements are required and are used when making lending decisons. He stated that the Satements are
used to identify the financid strength of an individud, and that Plaintiff makes loans based in part on the
truthand accuracy of the financid statements, but also testified that the financid statements are not heavily
relied upon. Tax returns and credit reports are also examined, and an eva uationis made onthe collatera
that isoffered. Mr. Davine could not guarantee that Plaintiff would not have made the loans at issue to the
Debtor if it were known that the statements were not accurate. Mr. Davine stated that loan officers go
over financid statements with customers, but conceded that there appeared to be alack of diligencein
going over some of the Debtor’ s financid statements, evengating that one of the financid satementsfdls
short of being reliable.

This Court is particularly concerned with the financia statement dated January 2, 2002. The
financid statement contains the handwrriting of two different people and there are areasthat appear to have
been “whited-out” and written over. Debtor dleges the writing that is not his own was added after his
ggnature, as was the white-out portions. Debtor testified at trial that he did not receive assstancefromloan
officers when completing his financid statements, and that the accuracy of the statements was not

guestioned when he completed them. Debtor stated that he had no intention of mideading the Plaintiff.
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Debtor sent a handwritten letter to Plantiff dated December 31, 2003, regarding the cattle and
Plantiff’ s future ingpection of the cattle. The letter providesin part asfollows

| do not have any cattle to ingpect at thistime.

| only had 28 head at the beginning of January 2003. | started disbursing them in June,

August, Sept. and the last in November.

| had lost acdf crop from having an old bull that | replaced later on.

My cows were getting old and | thought it best to rid of them.

| had some unexpected hardship this past year and did not get a chance to replace them.

| regret any problems this may cause, but the payment of $650.00/mo will be paid as

agreed. And the cattle will be replaced as time and funds permit.

Pantiff’'sEx. 21. Debtor stated at trid that he sent this|etter because heknew &t that timethat Plaintiff was
goingto performacattle ingoection soon. Debtor contends that he was smply advising Plaintiff what had
occurred. Debtor further contends that part of the proceeds from selling the cattle went towards paying
the loans with Plaintiff.

The promissory note dated January 8, 2002, which was secured by farm productsand livestock,
contains aclausetitled, “OWNERSHIP AND DUTIES TOWARD PROPERTY.” Thisclauseprovides
that the sgnatories will protect Plaintiff’ sinterest in its collatera, and further provides as follows:

| will keep the Property inmy possession (except if pledged and delivered to you).
| will keepitin good repair and useit only for itsintended purposes. | will keep it a my
address unless we agree otherwise in writing.

| will not try to sdl or transfer the Property, or permit the Property to become
attached to any red edtate, without your written consent. | will pay al taxes and charges

on the Property as they become due. | will inform you of any loss or damage to the

Property. Y ou have the right of reasonable accessin order to ingpect the Property.

Plaintiff’ sEx. 8, page 3. Debtor stated at trid that he did not think he needed Plaintiff’s permission to sl
or digpose of hiscattle. Debtor, however, Signed or initided every page in the promissory note, agreeing

to the terms s&t out in the note.



Section 523(a) provides, in part:

(a) A discharge under section 727, 1141, 1228(a), or 1328(b) of this title does not
discharge an individua debtor from any debt -

*k*

(2) for money, property, services, or anextensgon, renewd, or refinancing
of credit, to the extent obtained by -
(A) fdsepretenses, afd serepresentation, or actual fraud,
other than a datement respecting the debtor’s or an
ingder’ sfinancid condition;
(B) use of agtatement in writing -
(i) that ismateridly fase
(i) respecting the debtor’ soraningder’s
financid condition;
(i) on which the creditor to whom the
debtor isligble for suchmoney, property,
sarvices, or credit reasonably relied; and
(iv) that the debtor caused to be made or
published with intent to deceive.

11 U.S.C. 8§523(a)(2)(A) and (B). Exceptionsto discharge are generdly narrowly construed, with any
doubt being resolved infavor of the debtor. Bellco First Fed. Credit Union v. Kaspar (In re Kaspar),
125 F.3d 1358, 1361 (10™ Cir. 1997). The Plantiff has the burden to prove each dement of the clam
by a preponderance of the evidence. Grogan v. Garner, 498 U.S. 279, 291 (1991).

To preval under 8§ 523(a)(2)(A), the Rantiff mus prove that the Debtor made a false
representation with the intent to decelve the Plantiff; that the Paintiff reasonably relied on the
misrepresentation; and the misrepresentation caused the Plantiff to sustainaloss. Fowler Bros. v. Young
(InreYoung), 91 F.3d 1367, 1373 (10" Cir. 1996). Courtsmay examinethetotality of the circumstances
to infer a debtor’ sintent to decelve a creditor. Id. at 1375.

To preval under § 523(a)(2)(B), Pantiff must prove that Debtor made a written statement

containing materidly faseinformationregarding thar finandia Stuation, Plantiff judtifidbly relied onthe fdse



information, and that the Debtor gave the information with the intent to decelve. See, Field v. Mans, 516
U.S. 59 (1995) (fraud exception requires justifiable reliance rather than reasonable reliance).
This Court findsthat Rlantiff did not rely onthe financid statements completed by the Debtor, nor
did Pantiff rely on the representations made in the financid statements. Even if Plantiff did rdy on the
financid statements and/or the representations contained in them, that reliance was not reasonable or
judtifiable. There were severd inconsgtencies in the financid statements, including errors regarding the
amounts Debtor hdd in accounts with the Plantiff. Plantiff did not verify or investigate any of the
information contained in the financid statements, and faled to take any steps to correct the financia
satements, despite some garing errors.  Furthermore, Debtor’s wife did not even sign the financid
satements. Accordingly, any reliance on the financid satements, if any, was unreasonable. Therefore,
Plaintiff’s arguments under 8 523(8)(2)(A) and (B) fall.
Pantff objects to Debtor's discharge pursuant to 11 U.S.C. § 727(a)(2)(A). Section
727(8)(2)(A) provides asfollows:
(& The court shdl grant the debtor adischarge, unless -
(2) the debtor, with intent to hinder, delay, or defraud a creditor or an
officer of the estate charged with custody of property under thistitle, has
trandferred, removed, destroyed, mutilated, or concealed, or has

permitted to be transferred, removed, destroyed, mutilated, or concea ed-

(A) property of the debtor, within one year before the
date of thefiling of the petition;

11U.S.C. 8 727(a)(2)(A). Theburden of proof isonthe Plaintiff to provedenia of the Debtor’ sdischarge
by a preponderance of the evidence. Fed. R. Bankr. P. 4005; see Grogan, 498 U.S. 279. To prevall,

the Rlaintiff must show:



(2) the debtor transferred, removed, concedled, destroyed, or muitilated, (2) property of

the estate, (3) within one year prior to the bankruptcy filing, (4) with the intent to hinder,

delay, or defraud a creditor.

Gullickson v. Brown (In re Brown), 108 F.3d 1290, 1293 (10™ Cir. 1997). The provisions denying
discharge “must be construed liberaly infavor of the debtor and gtrictly againgt the creditor.” 1d. at 1292.

The fird three dements are met here. The Debtor trandferred his remaining cattle from June to
November of 2003. Debtor and his wife filed for relief under Chapter 7 of the Bankruptcy Code on
September 27, 2004. It is clear that a portion of the transfers were made within one year prior to the
bankruptcy. This Court must determine whether Debtor transferred the cattle with the intent to hinder,
delay, or defraud a creditor.

Pantiff must demonstrate actua fraudulent intent; the intent to defraud cannot be constructive.
Village of San Josev. McWilliams, 284 F.3d 785, 790 (7™ Cir. 2002). Fraudulentintent may beinferred
by circumgtantia evidence or fromthe debtor’ s course of conduct. See Farmer’s Co-op Ass nv. Strunk,
671 F.2d 391, 395 (10" Cir. 1982) (citation omitted). Courts have looked to certain “badges of fraud”
that may indicate fraud; the Court of Appeds for the Second Circuit has provided the following ligt of
“badges of fraud”:

(2) the lack or inadequacy of consideration;

(2) the family, friendship or close associate relationship between the parties;

(3) the retention of possession, benefit or use of the property in question;

(4) thefinancid condition of the party sought to be charged both before and after the transaction

in question;

(5) the exigtence or cumulative effect of a pattern or series of transactions or course of conduct

after theincurring of debt, onset of financid difficulties or pendency or threat of suits by creditors,

and

(6) the generd chronology of the events and transactions under inquiry.

Salomonv. Kaiser (InreKaiser), 722 F.2d 1574, 1582-83 (2d Cir. 1983). The court in Kaiser notes



other circumstances fromwhich courts have inferred intent to defraud, whichare: concealment of factsand
fase pretenses by the debtor, reservation of rightsin the transferred property, secreting the proceeds of
the trandfer after receipt, unconscionable discrepancy between vaue and consderation, and the creation
by an oppressed debtor of a closaly-held corporation to receive the transfer of property. 1d. at 1582.

The Court of Appedsfor the Ninth Circuit has listed the *“badges of fraud” asfollows:

(1) aclose relationship between the transferor and the transferee;

(2) that the transfer was in anticipation of a pending suit;

(3) that the trandferor Debtor was insolvent or in poor financia condition at thetime;

(4) that al or substantiadly al of the Debtor’ s property was transferred;

(5) that the transfer so completely depl eted the Debtor’ sassetsthat the creditor hasbeen hindered

or delayed in recovering any part of the judgment; and

(6) that the Debtor received inadequate consideration for the transfer.
Emmett Valley Associates v. Woodfield (In re Woodfield), 978 F.2d 516, 518 (9" Cir. 1992).

Instudying the * badges of fraud” and the circumstancesin the present case, this Court cannot find
that Debtor acted withthe intent to hinder, delay or defraud creditors. There was no evidence presented
that Debtor transferred the cattle for little or no consideration, nor wasthere evidence that the transfer was
made to afamily member or closefriend or acorporation created by Debtor. Therewasno evidencethat
Debtor retained any interest or bendfit in the cattle following the transfers.  Further, the letter written by
Debtor in December of 2003, indicates that Debtor was not trying to hide or conced his actions fromhis
creditors, rather he was actudly disclosing the transfers to the Plaintiff. Debtor testified that he used the
proceeds from the transfers to pay his creditors, including Flantiff. The only circumstances present inthis
casethat poss bly indicate fraudulent intent are Debtor’ s poor financid conditionat the time of the transfers,

and the fact that dl of the cattle wastransferred. Thesefactorsdo not riseto theleve of an intent to hinder,

delay, or defraud creditors. Debtor stated in his letter that he intended to replace the cattle as time and



funds permitted. All the factors present in this case indicate that Debtor intended to pay his creditors and
did not have the intent to hinder, delay, or defraud creditors.

IT 1STHEREFORE ORDERED that judgment isentered for Defendant againgt the Plaintiff inthat
the debt owed to Plantiff isdischar geable.

IT ISFURTHER ORDERED that judgment is entered for Defendant againg the Plantiff inthat the

Debtor/Defendant’ s discharge is granted.

*k*
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